
by Mitchell Zimmerman

“Three strikes and you’re out – sort of.”

That’s what a California court has basically told a party that asked the court to overturn an arbitrator’s award. Consistent 
with three prior rulings by the California Supreme Court and Court of Appeal, the Second District Court of Appeal has 
recently held that a court will not vacate an award on the ground the arbitrator made an error of law. Baize v. Eastridge 
Companies, 142 Cal.App.4th 293 (Aug. 25, 2006).

But the court, in a curious twist, unsettled the well-settled by asserting that the question was “an open one” – on the 
strange theory that another lower court decision had called into question a 1992 California Supreme Court holding on 
the issue.    

The Baize ruling lent further encouragement to persistent post-arbitration challengers by refusing to award fees against 
appellant Eastridge Companies. Notwithstanding the three decisions, which Baize itself held to “control the result,” 
the Baize court held that the Supreme Court had “not conclusively resolved” the reviewability of arbitration awards 
and stated the issue “may be ripe for Supreme Court reconsideration.” The upshot? The finality of arbitration decisions 
– black-letter law under the Uniform Arbitration Act – may have become something of an open issue in California.

The appellant in Baize has accepted the Court of Appeal’s tacit invitation to seek Supreme Court review, raising the 
issues, among others, of what contractual language may be sufficient to invoke judicial review of an arbitrator’s legal 
conclusions and severability of purported judicial review provisions in the event they were held void. The petition for 
review is pending.

In the 1992 case, Moncharsh v. Heily & Blase, 3 Cal.4th, the California Supreme Court exhaustively examined judicial 
review of arbitration decisions in a 33-page opinion that traced the evolution of case law on the subject over a span of 
140 years. The court’s key conclusions: 

•  When parties agree to arbitration, they understand the arbitrator’s award will be final and binding, and California law 
enforces that understanding by circumscribing judicial review of the award. In exchange for finality and the other 
advantages of arbitration, the parties have simply agreed to accept the risk that the arbitrator will make a mistake.
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•  The only grounds for judicial review of an arbitration 
award are those set forth in Code of Civil Procedure 
section 1286.2, which do not include errors of law or 
fact.  That rule holds even if the claimed error appears on 
the face of the award and causes substantial injustice.  

•  Section 1286.2 does provide that “the court shall vacate 
the award” if the arbitrators “exceeded their powers.” 
But an arbitrator does not exceed her powers merely by 
making a mistake.

Two subsequent Court of Appeal decisions buttressed 
these conclusions and confirmed that nice distinctions 
would not alter the general rule of non-reviewability. 

In PG&E v. Superior Court, 15 Cal.App.4th 576 
(1993), the appellant argued that Moncharsh does not 
apply when the arbitration agreement provides that the 
arbitrator must apply the law.  Moncharsh had relied on 
two considerations, the appellant in PG&E explained, 
in concluding that courts could not scrutinize arbitration 
awards for errors of law: first, parties expect finality in an 
arbitration; and second, judicial review for such errors is 
inappropriate because arbitrators are not limited by the 
law. Rather, they may rule on the basis of equity and good 
conscience, unbound by “principles of dry law.” It follows, 
contended the appellant in PG&E, that Moncharsh does 
not govern because the arbitration clause in their case did 
call for dry law. In such a case, it would be appropriate 
(and consistent with the parties’ expectations) for a court 
to determine whether the arbitrator had properly applied 
the law.  

No dice, held the Court of Appeal. If the parties want 
a court to be able to review for mistakes of fact or law, 
they must specifically say so. If they do not, a court will 
consider errors of law only in the event that the resolution 
of the dispute falls outside “the foreseeable range of 
dispositions in the ordinary forum, the courts.” Under this 
standard, courts may have to distinguish between “a mere 
erroneous decision” of the arbitrator (not reviewable) and 
“an application of the contract that is so bizarre as to be 
unforeseeable” (subject to judicial correction). But in the 
ordinary case, the fact that an arbitration clause provides 
that the arbitrators will apply rules of law does not strip 
the arbitration of the usual finality.

A year after the PG&E ruling, the same issue arose with 
a slightly different spin in Marsch v. Williams, 23 Cal.
App.4th 238 (1994). A party unhappy with the arbitration 
outcome argued that since the parties had agreed that their 
contract was to be governed by California law, and since 
the California Corporations Code purportedly provides 
for certain relief, the arbitrators exceeded their powers by 
declining to provide such relief. 

Again, the Court of Appeal rejected the claim, affirming 
that under the Moncharsh decision, arbitrators do not 
exceed their powers by erring, regardless of what law 
they are to apply. The courts, therefore, can consider such 
claims only if the parties had agreed to a broadened scope 

of judicial review. Since the largely standard arbitration 
clause in Marsch did not so specify, the award could not 
be set aside on that ground.  However, the Court of Appeal 
determined that the arbitrators had exceeded their lawful 
statutory authority in adopting a remedy, appointment of 
a receiver, which, according to the appellate court, was 
available to the lower trial court but not to arbitrators.  

PG&E and Marsch were consistent with Moncharsh’s 
central principle that an arbitrator’s legal or factual error 
ordinarily provides no ground for vacating an arbitration 
award. Errors of law are not reviewable and an arbitrator 
does not exceed his powers by making a mistake of law.  

In Baize, consequently, the Court of Appeal found that the 
three cases dictated the outcome: The arbitration clause 
in Baize emphasized in more fulsome terms that the 
arbitrator was bound by law. “The arbitrator shall apply 
the substantive law (and the law of remedies …) of the 
state of California;” “[T]he arbitrator shall be constrained 
by the rule of law and any arbitration award shall be based 
thereon;” and “The arbitrator shall have the authority of a 
sitting judge.”  But these verbal flourishes did not imply 
that the parties contemplated more expansive review by 
a court and did not distinguish the case from PG&E and 
Marsch.  Since these clauses did not expressly expand 
the scope of judicial review, the Baize panel correctly 
declined to endorse what it called “an end run around the 
clear limitations set out in Moncharsh.”  

Enter Crowell v. Downey Community Hospital Foundation, 
95 Cal.App.4th 730 (2002), the decision that the Baize 
court considered to have challenged the underpinnings of 
Moncharsh.  

Crowell presented the flip side of the issue consistently 
decided in PG&E, Marsch and Baize itself. These cases 
all stated that a court could not review an arbitration 
award for errors of law unless the parties had expressly 
assented to judicial review for such error. Crowell, on the 
other hand, addressed whether such review for arbitrator 
legal error was proper even if the parties specifically 
agreed to it.  

The arbitration clause in Crowell was certainly clear 
enough:  “a court…shall have the authority to vacate the 
arbitrator’s award…on the basis that the award is not 
supported by substantial evidence or is based upon an 
error of law.” Nonetheless, the Court of Appeal held that 
judicial review for error of law was outside the statutory 
framework of California law and therefore impermissible. 
“Because the Legislature clearly set forth the trial court’s 
jurisdiction to review arbitration awards when it specified 
grounds for vacating or correcting awards in [Code of 
Civil Procedure] sections 1286.2 and 1286.6, we hold 
that the parties cannot expand that jurisdiction by contract 
to include a review on the merits,” said the court.
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What has this to do with the outcome in Baize and with 
precluding judicial review for errors of law? Nothing, 
really. The Baize court asserts that “Supreme Court 
authority limiting judicial review of arbitration awards 
has been based on the premise that the parties could, in 
their arbitration agreement, set restrictions on the scope 
of the arbitrator’s powers” and that “Crowell appears 
to challenge this assumption, at least on the issue of 
the judicial reviewability of an arbitration award.” The 
argument won’t withstand critical scrutiny.    

First, the notion that a lower court decision calls into 
question the logic and express holdings of an earlier higher 
court decision is inherently dubious – the jurisprudential 
equivalent of water running uphill. Lower courts may 
distinguish, ignore or evade high authority. They are not 
commonly deemed at liberty to overpower their judicial 
masters by purporting to undermine their logic.  

Second, and more fundamental, it is true that the power 
granted to the arbitrator by the parties can affect a court’s 
power to review an arbitral award. But the principle that 
the parties have the power to limit the arbitrator’s role was 
not a “premise” of the limited-judicial-review holding of 
Moncharsh in the sense that Baize suggests and not in 
any sense that Crowell challenges. The tension, therefore, 
between Crowell and Moncharsh is imaginary, and Baize 
is baseless in asserting that review of arbitration awards 
for legal error is now an open question.

The actual premise of Moncharsh and Advanced Micro 
Devices v. Intel, 9 Cal.4th 362 (1994), which Baize cited 
in support of its cryptic contention – and the premise of 
Crowell as well – was that California’s statutory scheme 
provides a short list of bases for vacating an arbitrator’s 
award. An arbitral mistake of law is not among them. 
Although Moncharsh and AMD alluded to the parties’ 
limitations on arbitral power, the unfettered power of the 
parties to define the scope of judicial review was not the 
basis of their holdings.

At a certain level of generality, a court’s review of an 
arbitrator’s award can turn on how far the parties have 
constrained the arbitrator. This is simply because one 
of the grounds for judicial review is that the arbitrators 
exceeded their powers. Therefore, insofar as the parties 
limit the arbitrator’s powers (for example, only to decide 
certain issues or provide certain specified relief), they 
perforce empower the courts to vacate if the arbitrator 
exceeds those limits. But this does not mean – and 
Moncharsh does not rest on such a theory – that the parties 
have infinite power to “limit” the arbitrator’s powers by 
expanding judicial review at will. Limiting arbitral power 
is one thing.  Enhancing judicial power is another. And 
they are not necessarily two sides of the same coin.

Crowell did not challenge Moncharsh’s actual premise 
that it is the statutory framework that defines the scope 
of judicial power to review arbitration awards. Crowell’s 
holding that parties lack the power to authorize a court 
to extend judicial review of errors of law was at odds 

with the dicta in PG&E and Marsch, which assumed the 
contrary. But Crowell’s conclusion in no way suggested 
that mistakes of substantive law in the arbitrator’s ruling 
could be reviewed by a court, with an award vacated on 
that basis.  

Oddly, the Baize opinion does not assert that the balance 
that the Moncharsh court and the Legislature have drawn 
between arbitral finality and judicial correction of arbitral 
error was wrong. Nor does Baize offer any reasons for 
believing that “reconsideration of the rule of Moncharsh” 
is needed. It is, therefore, particularly peculiar that the 
Court of Appeal would use the case as an opportunity 
to inject doubt about the finality of arbitration decision 
against challenges that arbitrators have decided wrongly, 
a matter that has not been seriously challenged for more 
than a decade, and on which Baize, PG&E and Marsch 
all appear to agree. 

Since Baize erred in detecting in Crowell a challenge to 
Moncharsh, Baize’s mischievous suggestion that there 
is an open question as to the finality of arbitration in 
California should be spurned. As the Moncharsh court 
warned nearly 15 years ago, allowing judicial review 
of claims that an arbitrator made a mistake in applying 
the law “would permit the exception to swallow the rule 
of limited judicial review.”  Parties expect finality when 
they elect arbitration. California courts should be loathe 
to thwart that expectation.
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