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ALABAMA

STATUTORY CRITERIA FOR NON-COMPETE AGREEMENTS

Section 8-1-1 of the Alabama Code governs the enforceability of contracts in
restraint of trade, including covenants not-to-compete and non-solicitation
agreements. See ALA. CODE 8§ 8-1-1 (1975); Sevier Ins. Agency, Inc. v. Willis
Corroon Corp., 711 So.2d 995, 998 (Ala. 1998) (“[T]he classification of an
agreement either as a covenant not-to-compete or as a nonsolicitation
agreement is not determinative of the question whether the particular agreement
is valid or invalid under the provisions of § 8-1-1."). Section 8-1-1(a) states that
“[e]very contract by which anyone is restrained from exercising a lawful
profession, trade, or business of any kind otherwise than is provided by this
section is to that extent void.”

The statute sets forth two exceptions to this general voidance of all contracts in
restraint of trade. Section 8-1-1(b) permits certain contracts in restraint of trade
in the context of an employer-employee relationship, or in the context of the sale
of a business’s good will. Section 8-1-1(b) provides that “[o]Jne who sells the
good will of a business may agree with the buyer and one who is employed as an
agent, servant or employee may agree with his employer to refrain from carrying
on or engaging in a similar business and from soliciting old customers of such
employer within a specified county, city, or part thereof so long as the buyer, or
any person deriving title to the good will from him, or employer carries on a like
business therein.”

Section 8-1-1(c) permits agreements among partners, upon or in anticipation of a
dissolution of the partnership, “that none of them will carry on a similar business
within the same county, city or town, or within a specified part thereof, where the
partnership business has been transacted.”

Il. LEADING CASE LAW

Alabama courts have repeatedly held that § 8-1-1 expresses the public policy of
the state disfavoring non-compete agreements. See Clark Substations, LLC v.
Ware, 838 So.2d 360, 363 (Ala. 2002); Pitney Bowes, Inc. v. Berney Office
Solutions, 823 So.2d 659, 662 (Ala. 2001). Such agreements are disfavored
“because they tend not only to deprive the public of efficient service, but tend to
impoverish the individual.” See Robinson v. Computer Servicenters, Inc., 346
So0.2d 940, 943 (Ala. 1977). Therefore, a non-compete agreement is void unless
it falls within the limited exceptions set forth in 8§ 8-1-1. See Clark, 838 So.2d at
363. The person or entity seeking to enforce a non-compete agreement has the
burden of showing that the agreement is not void under § 8-1-1. See id.
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To the extent a contract restrains the practice of a lawful profession, it is void
under 8§ 8- 1-1(a) as against public policy. See Anniston Urologic Associates, P.
C. v. Kline, 689 So.2d 54, 56 (Ala. 1997) (affirming the voidance of a physician’s
non-compete agreement); Pierce v. Hand, Arendall, Bedsole, Greaves &
Johnston, 678 So.2d 765 (Ala. 1996) (affirming the voidance of a lawyer’s non-
compete agreement); Friddle v. Raymond, 575 So.2d 1038 (Ala. 1991) (affirming
the voidance of a veterinarian’s non-compete agreement); Cherry, Bekaert &
Holland v. Brown, 582 So.2d 502 (Ala. 1991) (affirming voidance of an
accountant’s non-compete agreement); Salisbury v. Semple, 565 So.2d 234 (Ala.
1990) (affirming the voidance of an ophthalmologist’'s non-compete agreement).
Non-compete agreements governing professionals do not fall under the statutory
exception contained in 8§ 8-1-1(b) because that subsection only pertains to a
“business,” to an “agent, servant, or employee,” or to soliciting old “customers” of
a former “employer.” Odess v. Taylor, 211 So.2d 805, 811 (Ala. 1968). Further, §
8-1-1(c) has been interpreted as applying only to nonprofessional partnerships.
See Hoppe v. Preferred Risk Mut. Ins. Co., 470 So.2d 1161, 1163 (Ala. 1985).

ELEMENTS OF ENFORCEABILITY
A. Agreements Arising in an Employment Context

In order for a non-compete covenant in an employment contract to be
upheld under § 8- 1-1(b), an employer must show that: (1) the employer
has a protectable interest; (2) the restriction is reasonably related to that
interest; (3) the restriction is reasonable in time and place; and (4) the
restriction imposes no undue hardship. DeVoe v. Cheatham, 413 So.2d
1141 (Ala. 1982); Nationwide Mut. Ins. Co. v Cornutt, 907 F.2d 1085 (11th
Cir. 1990). A party must present affirmative evidence showing that the
agreement is valid under the circumstances of the case. Jones v.
Wedgworth Pest Control, Inc., 763 So0.2d 261 (Ala.Civ.App. 2000).
Justification for covenants not-to-compete generally must be on the
ground that the employer has a legitimate interest in restraining the
employee from appropriating valuable trade information and customer
relationships to which he has had access in the course of his employment.
See Sheffield v. Stoudenmire, 553 So.2d 125, 126 (Ala. 1989).

1. Protectable interests: In order to have a protectable interest, the
employer must possess “a substantial right in its business
sufficiently unique to warrant the type of protection contemplated by
[a] noncompetition agreement.” Cullman Broadcasting Co. V.
Bosley, 373 So.2d 830, 836 (Ala. 1979). Protectable interests
include, but are not limited to: valuable customer relationships and
goodwill that have been established by the defendant as an
employee of the plaintiff and confidential information, such as trade
secrets and confidential business practices. Ormco Corp. v. Johns,

3

NEW YORK ¢ LONDON ¢ HONG KONG ¢ CHICAGO ¢ WASHINGTON, D.C. # BEIJING ¢ PARIS ¢ LOS ANGELES ¢ SAN FRANCISCO ¢ PHILADELPHIA ¢ PITTSBURGH
4 OAKLAND MUNICH & ABU DHABI  PRINCETON ¢ NORTHERN VIRGINIA ¢ WILMINGTON & SILICON VALLEY « DUBAI ® CENTURY CITY @ RICHMOND ¢ GREECE



2003 WL 2007816, *6 (Ala. 2003). If an employee is in a position to
gain confidential information, access to secret lists, or to develop a
close relationship with clients, the employer may have a protectable
interest in preventing that employee from competing. DeVoe, 413
So0.2d at 1143. This is particularly so in fields where the acquisition
and protection of customer lists and a regular clientele are of crucial
importance. Nationwide, 907 F.2d at 1087 (citing Daniel v. Trade
Winds Travel, Inc., 532 So0.2d 653, 654 (Ala.Civ.App. 1988)).

A protectable interest can also arise from the employer’s
investment in its employee in terms of time, resources and
responsibility. Nationwide, 907 F.2d at 1088; see also Ex Parte
Caribe, U.S.A., Inc., 702 So0.2d 1234, 1236 (Ala. 1997) (holding that
information was confidential, proprietary and protectable because
of the need for expertise, time, money, or a substantial combination
of these resources to assemble it).

A simple labor skill, without more, is simply not enough to give an
employer a substantial protectable right unique in his business. To
hold otherwise would place an undue burden on the ordinary
laborer and prevent him or her from supporting his or her family.
DeVoe, 413 So0.2d at 1143.

2. Geographic Territory Restrictions: The territory of a covenant not-
to-compete may properly include part of Alabama, all of Alabama or
more territory than the state of Alabama, depending on the
circumstances. James S. Kemper & Co. Southeast, Inc. v. Cox &
Associates, Inc., 434 So.2d 1380, 1385 (Ala. 1983) (citing Parker v.
EBSCO Industries, Inc., 209 So.2d 383 (Ala.1968)). In determining
the question as to reasonableness of territorial limitations, “the
court will consider the nature and extent of the trade or business,
the situation of the parties, and all the other circumstances.” Parker,
209 So.2d at 388.

3. Time Limitations: Alabama courts have generally held that
covenants not-to-compete for two years are reasonable. See
Unisource Worldwide, Inc. v. South Central Alabama Supply, LLC,
199 F.Supp.2d 1194, 1205 (M.D. Ala. 2001) (citing Kemper, 434
So0.2d at 1384). At least one Alabama court has upheld a covenant
not-to-compete for five years, see Slay v. Hess, 41 So.2d 582 (Ala.
1949); however, the reasonableness of such a restriction depends
on the facts of each case. See Mason Corp. v. Kennedy, 244
So.2d 585, 590 (Ala. 1971).
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4. Undue Hardship: When assessing hardship, courts may examine
the former employee’s age, marital or parental status, financial
obligations, or lack of training in other areas. See Sheffield, 553
So.2d at 127 (finding undue hardship where a covenant purported
to restrain a 50-year-old married former employee, with significant
financial obligations, from competing within 50 miles of his former
employer for 5 years); Birmingham Television Corp. v. DeRamus,
502 So.2d 761, 764 (Ala. Civ. App. 1986) (finding undue hardship
where a covenant purported to restrain a 25-year-old former
employee, who had recently been married, from employment as a
television time salesman in or around Birmingham for a period of 6
months). In analyzing the hardship factor, the courts may consider
“the injury which may result to the public from restraining the
breach of the covenant in the loss of the employee’s service and
skill and the danger of his becoming a charge on the public.” Hill v.
Rice, 67 So.2d 789, 794 (1953).

5. Scope of Activity Restrained: Employees “cannot be prevented
from plying their trades by blanket post-employment restraints.”
Chavers v. Copy Products Co., Inc., of Mobile, 519 So.2d 942, 945
(Ala. 1988) (voiding covenant not-to-compete where the effect of
the covenant blanketly forbid a copier technician from working in
any capacity in the copier service industry in a wide geographical
area). Moreover, an employer may only enforce post-employment
restraints so long as the employer carries on a like business. See
ISS Intern. Service Systems, Inc. v. Alabama Motor Exp., Inc., 686
So0.2d 1184, 1189 (Ala.Civ.App. 1996) (affirming trial court’s finding
that employees’ activities did not violate a non-solicitation covenant
where the former employer had ceased its operations and sold all
of its customer contracts).

Section 8-1-1 was intended to address all restraints of trade, both
reasonable and unreasonable, and both partial and total. See
Sevier, 711 So.2d at 999. Therefore, § 8-1-1 voids all contracts,
including non-compete and non-solicitation agreements, unless the
contract meets one of the exceptions contained in §§ 8-1-1(b) or 8-
1-1(c). Seeid.

6. Consideration: Continued employment, including at-will
employment, is sufficient consideration for a non-competition
agreement. See Corson v. Universal Door Systems, Inc., 596
So0.2d 565, 568 (Ala. 1991); Daughtry v. Capital Gas Co., Inc., 229
So0.2d 480 (Ala. 1969); Clark v. Liberty National Life Insurance Co.,
592 So.2d 564 (Ala. 1992); Condelles v. Alabama Telecasters, Inc.,
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530 So.2d 201, 204 (Ala. 1988). A covenant need not be signed at
the beginning of employment in order to be enforceable, Daughtry,
229 So0.2d at 481-483, but an employer/employee relationship must
exist at the time the agreement is executed. See Pitney Bowes,
823 So.2d at 662.

Section 8-1-1 presupposes non-compete agreements are
supported by consideration. See Pitney Bowes, 823 So0.2d at 662.
According to the Alabama Supreme Court, the Legislature would
not need to adopt a statute to void non-compete agreements that
were not supported by consideration, as they would be
unenforceable for lack of consideration even without the statute. 1d.

7. Judicial Modification: When an agreement in restraint of trade
contains unreasonable limitations, the court may strike the
unreasonable restriction from the agreement, or the court can
enforce the contract within its reasonable limits. See Kershaw v.
Knox Kershaw, Inc., 523 So.2d 351, 359 (Ala. 1988); Cullman, 373
So.2d at 835 (“An agreement in restraint of trade may be divisible.
An unreasonable limitation or restriction may be stricken....”). See
Corson, 596 So.2d at 569 (affirming the courts ability to reform a
non-solicitation covenant with geographic scope of several states to
non-solicitation of any customers of the employer); Nationwide, 907
F.2d at 1088 (citation omitted) (modifying restriction on soliciting
former employer’'s policyholders to soliciting those who were
agent’s personal customers). But see Chavers, 519 So.2d at 942
(holding a restriction within a radius of 75 miles for two years void
since it would pose undue hardship on the former employee).

Where a court chooses to enforce a contract within its reasonable
limits, it may do so by granting an injunction restraining the
respondent from competing for a reasonable time and within a
reasonable area. See Mason, 244 So.2d at 590 (“We hold that a
court of equity has the power to enforce a contract against
competition although the territory or period stipulated may be
unreasonable, by granting an injunction restraining the respondent
from competing for a reasonable time and within a reasonable
area.”).

The terms of non-compete agreements will be construed in
connection with attendant circumstances, and, though there is no
expression in its terms of the territory embraced, the extent of such
territory may be inferred from such circumstances. See Parker,
209 So.2d at 387 (citing Moore & Handley v. Towers, 6 So. 41 (Ala.
1889)). The same has also been held with respect to the time of its
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operation when not expressed. See Parker, 209 So.2d at 387
(citing Smith v. Webb, 58 So. 913 (Ala. 1912).

B. Agreements Ancillary to the Sale of Business

In order for a non-compete agreement ancillary to the sale of a business
to be upheld under § 8-1-1(b), the seller must show: (1) a “sale,” (2) a
sale of good will, (3) that the covenant is restricted as to territory; and (4)
that the buyer is carrying on a like business. Kershaw, 523 So.2d at 357.

1. Sale: The transfer or exchange of stock in a merger constitutes a
“sale.” Kershaw, 523 So.2d at 357. The party bound by the non-
compete agreement must constitute a “seller” for purposes of the
application of § 8-1-1(b). See Livingston v. Dobbs, 559 So.2d 569
(Ala. 1990) (holding that a wife who, as part of divorce settlement,
received the balance due on the purchase price for a business was
not a “seller”).

2. Sale of Good Will: A sale may constitute a “sale of good will” even
where good will was not specified as an asset in the sale so long as
good will was “incident to and inherent in” the business itself.
Kershaw, 523 So.2d at 358. Covenants not-to-compete that are
designed to protect the goodwill of a business being sold imply a
sale of goodwill. See Gilmore Ford, Inc. v. Turner, 599 So.2d 29,
31 (Ala. 1992). No implied covenant not-to-compete arises from a
sale of a professional business and its good will. See Joseph v.
Hopkins, 158 So.2d 660, 665 (Ala. 1963).

3. Territorial Restriction: Covenants not-to-compete ancillary to the
sale of a business must be limited as to the territory they are
intended to cover, or they cannot be supported. But in determining
the territorial restriction, a court is not limited to the express terms
of the contract. Courts may look to “all the circumstances
surrounding the parties, and attendant upon the transaction, and
from a consideration of these circumstances, in connection with the
expressions of the undertaking, they will first construe the contract,
and then proceed to pass upon its reasonableness as thus
construed.” Moore & Handley, 6 So. at 42-43. The territorial
restriction contained in the non-compete agreement must not be
ambiguous or overly broad. See Kershaw, 523 So.2d at 359
(holding that a covenant prohibiting a seller of a business from
competition in any county or province of the U.S. or Canada where
the buyer shall in the future do business in the next 5 years was
overly broad and enforcing the non-compete agreement only to the
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extent that it prohibited competition in the areas where the buyer
had done business prior to the date of the covenant).

SUMMARIZATION OF ALABAMA LAW WITH REGARD TO THE USE OF
CONFIDENTIAL INFORMATION

As with confidential information sought to be protected by a non-compete or
nondisclosure covenant, confidential information must be “the subject of efforts
that are reasonable under the circumstances to maintain its secrecy” in order to
obtain the protections of the Alabama Trade Secret Act. See ALA. CODE § 8-
27-2(1)(e). The burden is on the party asserting trade secret protection to show
that reasonable steps were taken to protect secrecy. See Allied Supply Co. v.
Brown, 585 So.2d 33, 36 (Ala. 1991). Certain types of customer lists may
constitute trade secrets, including those that contain specific information about
customers, e.g. their buying habits, so long as the information was treated by the
claimant as secret. See Public Sys. v. Towry, 587 So.2d 969, 973 (Ala. 1991).
The lists must be more than a list of readily ascertainable potential clients. See,
e.g., Birmingham Television, 502 So.2d 761.

The Alabama Trade Secret Act defines a “trade secret” as “information that: (a)
is used or intended for use in a trade or business; (b) is included or embodied in
a formula, pattern, compilation, computer software, drawing, device, method,
technique, or process; (c) is not publicly known and is not generally known in the
trade or business of the person asserting that it is a trade secret; (d) cannot be
readily ascertained or derived from publicly available information; (e) is the
subject of efforts that are reasonable under the circumstances to maintain its
secrecy; and (f) has significant economic value.” ALA. CODE § 8-27-2.
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ALASKA

This chapter was prepared by the law firm of Fenwick & West LLP.

For further information about the summary contained in this chapter, please
contact:

Daniel J. McCoy
Fenwick & West LLP

801 California Street
Mountain View, CA 94041
Main: (650) 988-8500
Facsimile: (650) 938-5200
dmccoy@fenwick.com

and

Soo Cho

Fenwick & West LLP

801 California Street
Mountain View, CA 94041
Main: (650) 988-8500
Facsimile: (650) 938-5200
scho@fenwick.com
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ALASKA

JUDICIAL STATEMENT OF THE LAW:

There is no state statue that governs the enforceability of covenants not to
compete. However, case law indicates that where such a covenant is drafted in
good faith and is reasonable, it will be upheld.

Il. PARAMETERS OF THE ENFORCEABILITY TEST:

Factors used to determine enforceability include: (1) absence or presence of
limitations as to time and space; (2) whether the employee represents the sole
contact with the customer; (3) whether the employee is possessed with
confidential information or trade secrets; (4) whether the covenant seeks to
eliminate competition which would be unfair to the employer or merely seeks to
eliminate ordinary competition; (5) whether the covenant seeks to stifle the
inherent skill and experience of the employee; (6) whether the benefit to the
employer is disproportional to the detriment to the employee; (7) whether the
covenant operates as a bar to the employee’s sole means of support; (8) whether
the employee’s talent which the employer seeks to suppress was actually
developed during the period of employment; and (9) whether the forbidden
employment is merely incidental to the main employment. Data Mgmt. v.
Greene, 757 P.2d 62, 65 (Alaska 1988).

[I. GENERAL COMMENTS:

A. Protectable Interests: Employers have protectable interests in customer
lists. Metcalfe Invs., Inc. v. Garrison, 919 P.2d 1356, 1361 (Alaska 1996).
However, if a covenant not to contact former customers would lead to a
bar on practicing an individual's specialty, then the covenant is
unreasonable. Id. Employers also have an interest in confidential
information. Id. However, if the employee did not have access to
confidential information, then a covenant not to contact former employees
will also be unreasonable. Id.

B. Scope and Breath: One case has found that a covenant with no
geographic or durational limit was held to be enforceable. Id. A 2- year
covenant not to perform services for past or present clients has also been
upheld. Wirum & Cash, Architects v. Cash, 837 P.2d 692, 710-11 (Alaska
1992). However, a 5 year state-wide covenant was deemed
unenforceable. Data Mgmt. v. Greene, 757 F.2d 62, 3 IER Cases 796
(Alaska 1988). When no durational limits exist, Alaska courts will allow
customer restrictions to substitute for geographic terms for certain type of
activity covenants. Metcalfe Invs., Inc., 919 P.2d at 1361.
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C. Modification: If a covenant not to compete is overbroad, the court will
reasonably alter its language to render the covenant enforceable as long
as the covenant was drafted in good faith. Data Management, 757 P.2d at
796. Alaska courts have specifically rejected the “blue pencil” approach in
favor of a “reasonable alteration” approach. Id. at 797. But practically, the
reasonable alteration approach seems to have the same or a very similar
effect as the blue pencil approach.

D. Consideration: The signing of a covenant not to compete at the
inception of the employment relationship appears to provide sufficient
consideration to support a covenant not to compete, however, the issue
has not been directly addressed. Id. at 796.

E. Will a choice of law provision in a contract be followed? While Alaska
has not directly addressed this issue in a covenant not to compete case,
Alaska has adopted the “most significant relationship” test in tort cases as
well as contract cases. See M.O. Ehredt v. De-Havilland Aircraft Co. of
Canada, Ltd.,705 P.2d 446, 453 (Alaska 1985); Palmer G. Lewis Co. v.
Arco Chemical Co., 904 P.2d 1221, 1227 & n.14 (Alaska 1995).

F. Trade Secrets Defined: A trade secret is defined as: information that (a)
derives independent economic value, actual or potential, from not being
generally known to, and not being readily ascertainable by proper means
by, other persons who can obtain economic value from its disclosure or
use; and (b) is the subject of efforts that are reasonable under the
circumstances to maintain its secrecy. A.S. 45.50.940 (3).
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For further information about the summary contained in this chapter, please
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801 California Street
Mountain View, CA 94041
Main: (650) 988-8500
Facsimile: (650) 938-5200
dmccoy@fenwick.com
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Saundra L. M. Riley
Fenwick & West LLP

801 California Street
Mountain View, CA 94041
Main: (650) 988-8500
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sriley@fenwick.com
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ARIZONA

STATEMENT OF THE LAW:

Reasonable covenants not to compete will be enforced if they are “no broader
than necessary to protect the employer’s interest.” Valley Med. Specialists v.
Farber, 982 P.2d 1277, 1283 (Ariz. 1999).

[lln Arizona . . . a restrictive covenant in an employment agreement, that the
employee will not compete within a reasonably limited time and space, is valid
and enforceable by injunction where the restraint does not exceed that
reasonably necessary for protection of the employer's business, is not
unreasonably restrictive upon right of the employee and does not contravene

public policy. . .. [T]he covenant must fall within the requirements of a valid
contract, and it must be incident or ancillary to an otherwise legally enforceable
contract.

American Credit Bureau v. Carter, 462 P.2d 838, 840 (Ariz. Ct. Ap. 1969) (citing
Lassen v. Benton, 345 P.2d 37, modified, 347 P.2d 1012 (Ariz. 1959)).

Il. PARAMETERS OF THE “REASONABLENESS” TEST:
A. Ancillary to an employment contract:

“Reasonableness is a fact-intensive inquiry that depends on the totality of
the circumstances.” Valley Med. Specialists, 982 P.2d at 1283. Where
the restraint exceeds the employer’s legitimate interest, or where hardship
on the employee or likely injury to the public outweigh the interest, the
restraint will be found unreasonable and will not be enforced. Id.
“Covenants not to compete are disfavored and thus are strictly construed
against employers.” Hilb, Rogal and Hamilton Co. of Ariz., Inc. v.
McKinney, 946 P.2d 464, 467 (Ariz. Ct. App. 1997) (citing Bryceland v.
Northey, 772 P.2d 36, 39 (Ariz. Ct. App. 1989) and Amex Distrib. Co., Inc.
v. Mascari, 724 P.2d 596, 600 (Ariz. Ct. App. 1986)).

Examples:

1. Amex Distrib. Co., 724 P.2d 596, 605 (36-month restriction on use
of customer information unreasonable and unenforceable). “When
the restraint is for the purpose of protecting customer relationships,
its duration is reasonable only if it is no longer than necessary for
the employer to put a new man on the job and for the new
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employee to have a reasonable opportunity to demonstrate his
effectiveness.” Id. at 604 (internal citation and quotation omitted).

2. Bed Mart, Inc. v. Kelley, 45 P.3d 1219 (Ariz. Ct. App. 2002)
(upholding 6-month restriction within Phoenix Metropolitan area on
solicitation of any customer for which the sale of competing product
accounted for more than 50% of its revenue).

3. Bryceland, 772 P.2d at 39 (refusing to enforce two-year restriction
on providing disk jockey services to any client within 50 miles of
Phoenix or any of the employee’s job locations).

4. Lessner Dental Labs. V. Kidney, 492 P.2d 39, 40-42 (Ariz. Ct. App.
1971) (refusing to enforce two-year restriction on dental technician
prohibiting her from engaging in services related to or sales of
dental prosthetics and related devices within Pima County).

5. Olliver/Pilcher Ins., Inc. v. Daniels, 715 P.2d 1218, 1220 (Ariz.
1986) (refusing to enforce two-year, statewide covenant requiring
insurance salesman to pay portion of commissions earned from
business with former employer’s customers to former employer as
overbroad and unreasonably impacting employee’s right to work in
chosen profession).

6. Liss v. Exel Transp. Servs., No. CIV-04-2001-PHX-SMM, 2007 U.S.
Dist. LEXIS 20555 at *23-24 (D. Ariz. Mar. 21, 2007) (covenant
restricting employee from “directly or indirectly engaging in any
work associated with motor freight transportation services for three
years, regardless of where the business is located” was
unreasonably broad and placed unreasonable hardship upon
plaintiff, “essentially banishing” employee from the industry for three
years).

B. Ancillary to the sale of a business:

“Courts are more lenient in enforcing [restrictive] covenants given in
relation to the sales of businesses because of the need to ensure that
goodwill is effectively transferred.” Valley Med. Specialists v. Farber, 950
P.2d 1184 (Ct. App. 1997), rev’d on other grounds, 982 P.2d 1277 (Ariz.
1999). “Where limited as to time and space, the covenant is ordinarily
valid unless it is to refrain from all business whatsoever.” Gann v. Morris,
59 P.2d 43, 44 (Ariz. Ct. App. 1979).

Gann, 59 P.2d at 44-45 (upholding 10-year covenant not to engage in silk
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screening or lettering shop business within 100 miles of Tucson in connect
with sale of business).

[I. GENERAL COMMENTS:

A.

Protectable interests: “A covenant not to compete is invalid unless it
protects some legitimate interest beyond the employer’s desire to protect
itself from competition.” Valley Med. Specialists, 982 P.2d at 1281 (1999).
Legitimate interests include:

1.

4.

“[Tlo prevent competitive use, for a time, of information or
relationships which pertain peculiarly to the employer and which the
employee acquired in the course of that employment.” Valley Med.
Specialists, 982 P.2d at 1281 (internal quotation and citation
omitted).

“[M]aintaining customer relationships when an employee leaves.”
Bryceland, 772 P.2d at 40; see also Bed Mart v. Kelley, 202 Ariz.
370, 372, 45 P.3d 1219, 1221 (Ct. App. 2002) (“An employer may
also have a legitimate interest in having a ‘reasonable amount of
time to overcome the former employee’s loss, usually by hiring a
replacement and giving that replacement time to establish a
working relationship.)

Retaining customer base, protecting confidential vendor and
customer lists; and preserving goodwill with agents, vendors, and
customers. Liss, 2007 U.S. Dist. LEXIS 20555 at *23.

Referral sources. Valley Med. Specialists, 982 P.2d at 1284.

Limits on protectable interests:

1.

A covenant not to compete aimed simply at eliminating competition
per se will not be enforced. Amex Distrib. Co., 724 P.2d at 604.

A former employer cannot seek to restrict a former employee from
using skills acquired “on the job,” and, depending on the
circumstances, may not restrict former employees from accepting
employment with potential (as opposed to actual) customers.
Bryceland, 772 F.2d at 40. See also Amex Distrib. Co., 724 P.2d at
603-04 (expressing doubt as to reasonableness of covenant
applied to “customers other than those with which [the employee]
did business, or concerning which he acquired significant customer
information”). See also Lessner, 492 P.2d at 42.
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3. Hilb, Rogal and Hamilton, 946 P.2d at 467 (no protectable interest
in restricting contact with customer that terminated its business
prior to former employee’s solicitation of customer).

C. Anti-piracy or “hands-off” nonsolicitation agreements distinguished:
An anti-piracy agreement is a covenant that “restricts the terminated
employee from soliciting customers of his former employer or making use
of confidential information from his previous employment.” Olliver/Pilcher,
715 P.2d at 1219. Such agreements are less restrictive on employees
and the market generally; thus, they are ordinary not found unreasonable
or oppressive. Id. at 1219-20; see also Hilb, Rogal and Hamilton, 946
P.2d at 467; Alpha Tax Servs., Inc. v. Stuart, 761 P.2d 1073, 1075 (App.
1988). Thus, even a statewide restrictive covenant was upheld where it
was “designed to prevent former employees from using information
learned during their employment to divert or to steal customers from the
former employer.” Alpha Tax Servs.,, 761 P.2d at 1075. Cf.
Olliver/Pilcher, 715 P.2d at 1219 (anti-piracy covenant which required
penalty payment for every customer who transferred to new employer,
regardless of actionable conduct by former employee, unreasonable).

D. Blue pencil/modification: “Arizona courts will ‘blue-pencil’ restrictive
covenants eliminating grammatically severable, unreasonable provisions,”
but will not add or rewrite terms. Valley Med. Specialists, 982 P.2d at
1286. “Where the severability of the agreement is not evident from the
contract, the court cannot create a new agreement for the parties to
uphold the contract.” Olliver/Pilcher, 715 P.2d at 1221. Judicial
reformation clauses are unenforceable under Arizona law and, thus, do
not permit courts to reform overbroad agreements. Varsity Gold, Inc. v.
Porzio, 45 P.3d 352, 355 (Ariz. Ct. App. 2002).

E. Step-down provisions: Parties may consider using a “step-down”
provision, which provides express and grammatically severable alternative
geographic restrictions or time restrictions for use in the event the court
considers blue penciling the agreement. See, e.g., Compass Bank v.
Hartley, 430 F. Supp. 2d 973, 980-81 (D. Ariz. 2006) (recognizing issue of
first impression; applying Arizona law and using step-down provision to
blue pencil and uphold covenant not to compete).

F. Consideration: A covenant signed at the inception of an at-will
employment relationship is supported by consideration in the form of a
promise of continued employment. Lessner, 492 P.2d at 40 (finding
sufficient consideration where covenant executed at inception of written
at-will employment agreement); Compass, 430 F. Supp. 2d at 978. It
remains unclear whether consideration exists even absent the written at-
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will employment agreement. Actual continued at-will employment is
sufficient consideration. See American Credit Bureau v. Carter, 462 P.2d
838, 840 (Ariz. Ct. App. 1969) (three years of continued at-will
employment plus substantial salary); Mattison v. Johnston, 730 P.2d 286,
290 (1986) (implied promise of continued employment, albeit at each
party’s will, followed by employee’s voluntary separation three months
later). A promise of continued employment, even if it continues on an at-
will basis, will support a covenant not to compete executed after the
inception of the employment relationship. Compass, 430 F. Supp. 2d at
978 (under Arizona law, employer “has the right to require at-will
employees to sign . . . restrictive covenants as a condition of continued
employment”).

G. Enforceability of “clawbacks” and other forfeitures of benefits: The
validity of a noncompete clause that requires tender back of shares of
stock in a company is determined on the same reasonableness test