
Telecommuting Not A Reasonable Accommodation Under

ADA Where An Employee’s Attendance At Work Is An

Essential Job Function

The Tenth Circuit Court of Appeals, which covers Colorado,

Oklahoma, Kansas, New Mexico, Wyoming and Utah,

recently held that physical attendance at a worksite was an

essential job function for purposes of a failure-to-

accommodate claim under the Americans with Disabilities

Act (“ADA”). In Mason v. Avaya Communications, the

plaintiff/employee, Diane Mason, suffered from

posttraumatic stress disorder, which was aggravated by a

coworker’s threat to “go postal,” retained a cache of

weapons and compiled a “hit list of other employees.”

Avaya, the defendant/employer, suspended the coworker for

one week, but when he returned to work, Mason’s condition

worsened. Mason was physically and emotionally unable to

work with the coworker, and repeatedly called in sick. To

alleviate her stress, Mason requested that Avaya either

reassign her or the coworker to another location or permit

Mason to work from home. However, Avaya had only one

facility in the state, so it could not relocate either employee.

Avaya contended that a permanent and full-time

telecommuting arrangement was not possible because

Mason needed on-site supervision and interaction with

coworkers to do her job. Mason never returned to work, and

Avaya eventually terminated Mason. Mason then sued Avaya

under the ADA for its alleged failure to accommodate her

disability.

Affirming a lower court’s dismissal of the case, the court of

appeals held that Mason’s attendance at work was an

essential function of her job, based in part on Avaya’s

evidence that the job required onsite supervision and

teamwork. The court concluded that Mason’s request for a

full-time telecommuting arrangement was unreasonable on

its face because it would eliminate an essential function of

her job—attendance at the workplace. Notably, the Tenth

Circuit joined other circuits in recognizing that “physical

attendance in the workplace is itself an essential function of

most jobs.”

When engaging in the interactive process concerning

disability accommodations, employers should not reject

requests to telecommute in every situation. However, this

decision strengthens the notion that physical presence in

the workplace will be recognized as an essential function of

a job if the facts support that conclusion.

Court Expands Permissible Damages For FLSA Retaliation

The Sixth Circuit Court of Appeals, which covers Ohio,

Kentucky, Michigan and Tennessee, recently broadened the

scope of potential liability employers may face under the

anti-retaliation provision of the federal Fair Labor Standards

Act (“FLSA”). In Moore v. Freeman, the plaintiff/employee,

Moore, claimed that his employer violated the FLSA’s anti-

retaliation provision when it terminated Moore three months

after he complained about alleged race and gender-based

pay disparities. A jury concluded that the employer violated

the FLSA, and awarded Moore $10,000 in back pay and

$40,000 for emotional distress. The employer appealed the

emotional distress award, claiming that the FLSA does not

permit such a recovery.

On appeal, the Sixth Circuit concluded that Moore’s

evidence that he lost sleep, became short-tempered and

suffered strained relations with his family, while not

overwhelming, was sufficient to justify an emotional distress

award. Further, the court concluded that although the FLSA

does not explicitly permit emotional distress damages, it

also does not explicitly prohibit such damages. Thus, the

Sixth Circuit concluded that employees may recover

emotional distress damages caused by retaliation for

asserting FLSA rights.
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This decision reinforces the importance of proceeding

cautiously when taking adverse action against employees

who have complained about wage-related issues.

Affectionate Behavior From “Effusive” Boss Is Not Sexual

Harassment

A recent decision by the Fifth Circuit Court of Appeals, which

covers Texas, Louisiana and Mississippi, clarifies the

standard courts will use to determine whether unwelcome

workplace behavior constitutes unlawful sexual harassment.

In Noto v. Regions Bank, Noto, a female employee of

defendant Regions Bank, complained to management of

unwelcome conduct by her female supervisor. The conduct

included occasional hugs and kisses on the cheek by the

supervisor, and other expressions of affection toward Noto,

including saying “I love you.” Regions Bank determined

that the supervisor’s behavior was “affectionate and

demonstrative,” but not intended to be sexual. In response

to the behavior, Noto refused to carry out several of her

duties and refused to work with her supervisor in a

cooperative fashion. The employer then terminated Noto’s

employment.

The lower court dismissed Noto’s claims, and the Fifth

Circuit affirmed this dismissal. The Fifth Circuit held that

there was no evidence that the supervisor’s conduct was in

any way sexually motivated. While unprofessional, the

conduct did not constitute sexual harassment.

This decision could have come out differently in another

jurisdiction, and it certainly is not a license for managers to

make overt, affectionate gestures to subordinates.

Managers must always be careful about physical

manifestations of kindness and appreciation, such as hugs,

kisses, etc., regardless of the manager’s motivation or

intent. However, this decision does show that courts are not

willing to penalize employers and their managers for

affectionate behavior that is not otherwise motivated by sex

and/or intended to harass.

©2004 Fenwick & West LLP. All rights reserved.

fenwick & west 2Weekly Employment Brief - February 5, 2004

THIS WEEKLY EMPLOYMENT BRIEF IS INTENDED BY FENWICK & WEST LLP TO SUMMARIZE RECENT DEVELOPMENTS IN EMPLOYMENT AND LABOR LAW.   IT IS NOT INTENDED, AND SHOULD

NOT BE REGARDED, AS LEGAL ADVICE.  READERS WHO HAVE PARTICULAR QUESTIONS ABOUT EMPLOYMENT AND LABOR LAW ISSUES SHOULD SEEK ADVICE OF COUNSEL.


