
Favoring The Old Over The Young Not Prohibited By ADEA

The United States Supreme Court recently held that the

federal Age Discrimination in Employment Act (“ADEA”) does

not render unlawful employer policies that favor the old over

the young.

In General Dynamics Land Systems, Inc. v. Dennis Cline et al,

General Dynamics discontinued post-retirement health

benefits coverage for its workforce, except as to then-current

workers at least 50 years of age. Several employees,

including Cline, who were over 40 (and thus protected by

the ADEA) but under 50, complained to the Equal

Employment Opportunity Commission (“EEOC”) that General

Dynamics’ policy change violated the ADEA. The EEOC’s

efforts to settle the matter failed, and Cline brought suit in a

federal district court, where the case was promptly

dismissed. The Sixth Circuit Court of Appeals reversed, and

the United States Supreme Court agreed to review the case,

and to consider whether the ADEA prohibits workplace

policies that favor older workers over workers who are

younger but still over 40.

The Supreme Court noted that in the abstract, the phrase

“discrimination because of [an] individual’s age is open to

an argument for a broader construction, since reference to

‘age’ carries no express modifier and the word could be read

to look two ways.” However, the Court went on to state that

such a broad interpretation “does not . . . square with the

natural reading of the whole provision prohibiting

discrimination, and in fact Congress’ interpretive clues

speak almost unanimously to an understanding of

discrimination as directed against workers who are older

than the ones getting treated better.” Ultimately, the Court

concluded that the ADEA protects the relatively old from

discrimination that works to the advantage of the relatively

young. 

Notwithstanding this important clarification of federal age

discrimination law, employers should be cautious whenever

they implement or change a policy in a way that will result in

differential treatment among their employees. Moreover, it

is not clear whether California courts would construe the

anti-age discrimination components of the state’s Fair

Employment and Housing Act in the same fashion.

New York Court Opens Door For Investor Liability Under

WARN Act

A New York federal district court recently clarified the

applicable standard to determine whether a company’s

investors may be deemed an “employer” under the federal

Worker Adjustment and Retraining Notification Act

(“WARN”).

In Michael Vogt et. v. Greenmarine Holding, LLC et.,

Outboard Marine Corporation (“OMC”) filed a voluntary

petition for Chapter 11 bankruptcy relief, shut down all of its

facilities, and terminated the majority of its 6,500

employees without prior notice. Mr. Vogt, on behalf of

several employees terminated by OMC, brought an action

under WARN, which requires employers to give sixty days

notice to employees prior to a mass layoff or plant closing.

However, the plaintiffs did not sue OMC; they sued OMC’s

eight investor companies and argued the investors were,

together with OMC, joint employers of the plaintiffs. The

investors moved to dismiss on the ground that they were not

employers under WARN.

To determine whether the investors could be held liable

under WARN, the court applied a five factor test culled from

Department of Labor (“DOL”) regulations regarding the

degree of independence a subsidiary has from its parent.

Under the test, a parent more likely will assume employer

status when there is:  (1) common ownership; (2) common

directors and/or officers; (3) de facto exercise of control; (4)
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unity of personnel policies emanating from a common

source; and (5) dependency of operations. The court

emphasized that no one factor is controlling, and all factors

need not be present for liability to attach. 

Several of the investors in OMC:  (1) owned or controlled the

majority of OMC’s stock; (2) controlled all OMC corporate

transactions; (3) placed some of their members on OMC’s

Board; and (4) greatly influenced OMC’s decision to file for

bankruptcy and carry out a mass layoff without notice.

Based on this evidence, the court concluded that some of

the investor entities could be deemed employers under

WARN, and it allowed the case to proceed to trial.

Although not a California decision, this case sounds the

alarm for all venture capitalists and other investors who

have a direct hand in the operations (especially, operations

related to mass layoffs and/or plant closings) of California

employers subject to the federal WARN Act and/or the

related California statute.

Employer’s Failure To Document Alleged Performance

Problems Results In Section 132a Award For Terminated

Employee

A recent California court of appeal decision highlights the

importance of contemporaneous, thorough documentation

of employee performance problems, especially when an

employer terminates an employee following a Workers

Compensation leave of absence.

In Crown Appliance v. Workers Compensation Appeals

Board, the court upheld the conclusion of the Workers’

Compensation Appeals Board (“WCAB”) that Crown’s

termination of Morton Wong following his return from a

leave of absence constituted unlawful retaliation under

California’s Workers’ Compensation statutes. Wong injured

his elbow while working as a Crown delivery driver and

appliance installer, and then commenced a Worker’s

Compensation leave of absence. Wong maintained a good

relationship with Crown’s owner before his injury, but when

he returned to light duty work, the environment changed.

Crown’s owner constantly complained about Wong’s

performance; she required Wong to clean bathrooms and

perform menial tasks; and she refused to invite Wong to

meetings he had regularly attended in the past. Crown’s

owner later terminated Wong because of alleged customer

complaints, yet she could locate no documentation to

support her claim. Wong responded by filing a “Section

132a” claim with the WCAB.

Employers violate Section 132a of the California Labor Code

when they discharge, threaten to discharge, or in any

manner discriminate against an employee for:  (1) filing, or

making known his or her intention to file, a Workers’

Compensation claim; (2) receiving a disability rating, award,

or settlement; or (3) testifying, or making known his or her

intention to testify, in another’s disability claim. To prevail,

the worker must simply prove that “as the result of an

industrial injury, the employer engaged in conduct

detrimental to the worker.” Further, if the employee

prevails, he or she may be entitled to an increase in

disability compensation of up to fifty percent, together with

reinstatement and payment of lost wages and benefits. 

Based on the above evidence of apparent retaliation,

together with testimony that Crown’s owner believed Wong

faked his injury, the WCAB administrative judge concluded

that Crown engaged in unlawful “Section 132a” retaliation.

The court of appeals affirmed, and awarded Wong the

attorney’s fees he incurred defending against the appeal.

Employers have a right to manage the performance of and

discipline all employees, regardless of whether they take a

protected leave of absence.  Nevertheless, this decision

amplifies the importance of documentation of performance

problems, especially with an employee who returns from

protected leave such as a Workers’ Compensation leave.  
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