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Before implementing a share incentive scheme, a
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company must evaluate its likely effectiveness in
incentivizing and retaining employees. A company
should ask “what does my Chinese employee want?”
Employees in China attach importance to feeling
valued and having a sense of “belonging.” As a result,
employers in China must maintain a reputation for
treating their employees well or risk unwanted attrition.
In the current business climate in places like Beijing
and Shanghai, where competition for key employees is
1

Alternatives for Share Incentive Schemes
In current practice, especially for a listed company,
alternatives for share incentive schemes are usually
restricted stock and stock options. Restricted stock
means the stock issued by the company to its employees
subject to certain terms, which stock may not be traded
by the employees until agreed conditions have been

These regulations are:

(1)

Measures for the Administration of Equity Incentive Plans of Listed Companies (Provisional) issued by the China Securities Regulatory Commission
on December 31, 2005;

(2)

Provisional Measures for Implementing Equity Incentive Plans by State Holding Listed Companies (Overseas) issued by the China State-Owned Assets
Supervision and Administration Commission and the Ministry of Finance on January 27, 2006; and

(3)

Provisional Measures for Implementing Equity Incentive Plans by State Holding Listed Companies (Domestic) issued by the China State-Owned
Assets Supervision and Administration Commission and the Ministry of Finance on September 30, 2006.
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March 28, 2007.

arrangements.
Tax Consequences
A share incentive scheme implemented by a non-listed
company does not need the CSRC’s approval, but
according to the Company Law and the Securities Law, the
shareholders of a limited liability company may not exceed
50, and the maximum shareholders of a non-listed joint
stock limited company are 200. As a result, the employees
directly participating in a share incentive scheme in a nonlisted company may not exceed 200. A listed company’s
share incentive scheme must be filed with the CSRC before
the company announces the notice of a shareholders
meeting to approve such scheme. If the CSRC has an
objection to the scheme in due course, the company may not
announce the notice.

Like most countries (including the United States), Chinese
law currently provides that the grant of a stock option is not
a taxable event, but the occurrence of the grant must be
reported to the tax authorities. Instead, tax is calculated at
the time of option exercise. Upon exercise by an employee
or consultant, the granting company’s Chinese subsidiary
must withhold and remit the income tax due and report
the option exercise. The taxable income is the difference
between the amount paid for the shares and their closing
price or fair market value on the date of exercise. Because
of China’s currency control laws, however, stock options
that can not be exercised using renminbi (RMB) are usually
exercised by a cashless “sell-all” method in which all

Currency Control Considerations
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2

The PBOC issued the Administration Measures of Foreign Exchange for Individuals in December 2006, which came into effect as of February 1, 2007. The
SAFE issued the implementation rules of such PBOC regulations which are also effective as of February 1, 2007. The PBOC regulations do not specifically
mention stock options, but are of general application.
3

See the Supplemental Circular on Relevant Matters Concerning the Payment of Individual Income Tax for the Income from Individual Stock Option issued
by the State General Bureau of Taxation on September 30, 2006.
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Issues of Levying Individual Income Taxes on Incomes from
Individual Stock Options jointly issued by the Ministry of
Finance and the State Administration on March 28, 2005,
however, permits apportioning the taxable income received
from a stock option exercise over a period of up to twelve
months which reduces the effective tax rate for withholding
purposes as the income is not entirely attributed to the
month of exercise.
Employment Issues
Chinese labor law generally requires that an employee’s
wages be paid in cash, at least in part. Therefore, stock
options and other equity incentives can only supplement,
but not entirely replace cash compensation.
Conclusion
Given the current ambiguities of Chinese laws and
regulations applicable to share incentive schemes, a
company, especially a non-listed company, should take
a careful approach to share incentive schemes in China.
Where a company has determined that the use of a
share incentive scheme is necessary for the recruitment
and retention of employees, the scheme should be
implemented in a manner that is in compliance, to the
extent determinable, with the current laws and regulations.
Such a practice may require that share incentive schemes,
by their terms, will be revised as necessary to comply
with rules and regulations as issued. Furthermore, once a
company implements a share incentive scheme in China, it
should continue to closely monitor changes in applicable
Chinese laws and regulations.
If you have any questions about this memorandum, please
contact Fred M. Greguras (fgreguras@fenwick. com), Tahir
Naim (tnaim@fenwick.com) or Jianwei Zhang (jzahng@
fenwick.com of Fenwick & West LLP in the U.S.A.; or Jie Chen
(chenj@junhe.com) of the Jun He Law Offices in the People’s
Republic of China.
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