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considered “suppl[y] … from the United States” and further
relied on the presumption against extraterritoriality of U.S.
laws in rejecting the Federal Circuit’s position. The Court
emphasized that foreign law alone, not United States law,
currently governs the manufacture and sale of components
of patented inventions in foreign countries.
To the extent that its holding can be seen as a “loophole”
for software makers to avoid infringement of a United
States patent by making copies abroad, the Supreme Court
explained that Congress, not the Court, is responsible for
addressing any such loophole. The Supreme Court has
expressed its reluctance to dynamically interpret section
271(f) to address advances in technology, particularly the
software industry, and expand the extraterritorial effect of
section 271(f). Unless Congress acts, software makers may
continue to develop software in the United States and supply
this software for use outside the United States without
being subject to patent liability. Whether extraterritorial
protection for the use of software to practice process or
method patent claims will be similarly limited remains to be
seen. The issues that arose in Microsoft with respect to the
software industry may arise in other industries as well. The
Supreme Court’s opinion may be instructive on how section
271(f) will be interpreted in the context of biotechnology,
for example, where biological materials (e.g., genes or cell
lines) can be manufactured in the United States and sent
abroad for replication and incorporation into organisms in
an infringing manner.
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